Model Rule 14a-8 Proposal for Reforming Securities Class Actions 
[Shareholder’s] Proposal and Supporting Statement

BE IT RESOLVED: That the shareholders of [Company Name] hereby recommend that the Board of Directors initiate the appropriate process to amend the Company’s [articles/certificate] of incorporation to provide for a partial waiver of the “fraud-on-the-market” presumption of reliance created by the Supreme Court in Basic v. Levinson, 485 U.S. 224 (1985).  Specifically, the amendment should stipulate that in any suit alleging violations of Rule 10b-5 of the Securities Exchange Act of 1934 against the Company, its officers, directors, or third-party agents, that alleges reliance on the “fraud-on-the-market” presumption, damages should be limited to disgorgement of the defendants’ unlawful gains from their violation of Rule 10b-5.  The amounts disgorged would be distributed to shareholder members of the class.  The corporation should also commit to paying the reasonable expenses and attorneys’ fees of the shareholder who brings such a claim, subject to approval by the Board of Directors.
SUPPORTING STATEMENT:  Securities fraud class actions impose enormous costs on public companies while providing little benefit to their shareholders.  This proposal is intended to limit damages in secondary market securities class actions, i.e., suits brought against the Company when it has not issued securities during the time that its common stock was allegedly distorted by a material misrepresentation.  Currently, such suits effectively result in a “pocket shifting” of money from one group of shareholders (those who continue to hold shares in the company) to another (those who bought during the time that the price was allegedly distorted by the fraud).  Frequently, shareholders will be members of both groups simultaneously, meaning that they are paying themselves compensation in securities class actions.  Sometimes the corporation pays directly for the settlement, and sometimes it pays indirectly in the form of premia to its insurer, but either way these settlement payments come out of funds that the corporation could use to pay dividends or make new investments.  Almost never do the officers who actually made the misrepresentation have to contribute to the settlement.  The result is lot of suits against companies providing minimal compensation and, worse yet, scant deterrence of fraud.  The only clear winners under this scheme are the lawyers who bring the suits, and those who defend them, who profit handsomely from moving the money around.
The proposed amendment to the Company’s [articles/certificate] of incorporation would substantially reduce the incentive of plaintiffs’ lawyers to file suit against the Company in response to a drop in the Company’s stock price.  Currently, the enormous potential damages are a powerful incentive for plaintiffs' lawyers to bring even weak suits and a powerful incentive for companies to settle, even if they believe that they would win at trial.  Recalibrating damages will make going to trial a viable option.  In addition, lawsuits would target officers of the Company who reaped large stock option gains or other incentive compensation as the result of fraud, thereby targeting deterrence at the party actually responsible for the fraud.  
We urge the shareholders to vote for the proposal.
