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Overview:
The Role of the Neutral Arbitrator
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The Role of a CPA in a Post-Acquisition Dispute

Expert
Consultant

Advisor to

the Arbitrator

Attorney as
Arbitrator

Mediator
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Overview

A Certified Public Accountants are often asked to serve in the role
of neutral in resolving disputes between parties arising from
merger and acquisition transactions

A The most common scenarios are those in which the accountant
will resolve purchase price disputes and earn-out disputes

A Applicable sale/purchase agreements contract clauses include:
APurchase Price
AWorking Capital or other adjustments
AEarn-out provisions
AFinancial representations and warranties
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A A variety of terms are applied in purchase/sale
agreements:

V Expert Determination

V Arbitrator

V Arbitrating Accountant
VIndependent Accountant

V Neutral Accountant

ABottom | ine: 't is the neu
decision on the disputed items. But where does one start?
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Typical Arbitration Process

A Generally, there are no set
guidelines for how to conduct
the process

A Should consider that some
contracts may refer to third-
party guidelines such as AAA
or CPR Institute of Dispute
Resolution rules

A The actual process may take
various forms depending on
what the parties agree to (i.e.
baseball arbitration)

NNNNNNNNNN

Common elements of the
arbitration process:

Conference
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The Purchase Price Agreement:
The Neutral Arbitrator Role 1s Created

and Defined
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Example Neutral Arbitrator Purchase Price
Agreement Language

If the parties fail to reach such a resolution within thirty (30) days after
delivery of the Objection Notice, the unresolved dispute items will be
referred to an independent accounting or consulting firm which includes
certified public accountants acceptable to Buyer and Seller ( the
AArbitrati nag) AcTwaumtradiddslcwtuina m n(tt
Det er mi)sshalt be furnigshed to Buyer and Seller in writing as

soon as practicable after the items in dispute have been referred to the
Arbitrating Accountants.

Pal

The Accountantos Determination sh
GAAP, consistently applied, and shall be final and binding on Buyer

and Seller. The fees and costs of the Arbitrating Accountant shall be
allocated to Seller and Buyer based upon the inverse proportion of
success with respect to the disputed items.
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Drafting Acquisition Documents

A Anticipate Potential Areas Of Dispute
AKnow Clientdéds I nterests
A Predict Potential Liabilities/Claims

A Dispute Notification = /
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-

P 2 =FOLEY

FOLEY & LARDNER LLP



The Dispute Resolution Provision

V Forum/Jurisdiction

V Discovery

V Timeframe

V Segregation of Issues

V Cost Shifting/Fee Shifting
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