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Agenda
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The Purchase Price Agreement: The Neutral Arbitrator 

Role is Created and Defined

The Engagement Process: Neutral Arbitrator and 
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Common Working Capital Dispute Items Adjudicated by the 
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The Neutral Arbitrator’s Final Opinion and Overall 

Engagement Performance
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The Role of the Neutral Arbitrator
Overview:
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The Role of a CPA in a Post-Acquisition Dispute
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Overview

• Certified Public Accountants are often asked to serve in the role 
of neutral in resolving disputes between parties arising from 
merger and acquisition transactions

• The most common scenarios are those in which the accountant 
will resolve purchase price disputes and earn-out disputes 

• Applicable sale/purchase agreements contract clauses include:

• Purchase Price

• Working Capital or other adjustments

• Earn-out provisions

• Financial representations and warranties
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What is the Neutral Accountant’s role?

• A variety of terms are applied in purchase/sale 
agreements:

Expert Determination

Arbitrator

Arbitrating Accountant

Independent Accountant

Neutral Accountant

• Bottom line:  It is the neutral accountant’s role to render a 
decision on the disputed items.  But where does one start?
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Typical Arbitration Process

• Generally, there are no set 

guidelines for how to conduct 

the process

• Should consider that some 

contracts may refer to third-

party guidelines such as AAA 

or CPR Institute of Dispute 

Resolution rules

• The actual process may take 

various forms depending on 

what the parties agree to (i.e. 

baseball arbitration)
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Preliminary 
Conference

Discovery

Written Statements

Interrogatories

Hearings/Conferences

Decision/Award

Common elements of the 

arbitration process:



The Neutral Arbitrator Role is Created 

and Defined

The Purchase Price Agreement:
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Example Neutral Arbitrator Purchase Price 

Agreement Language

If the parties fail to reach such a resolution within thirty (30) days after 

delivery of the Objection Notice, the unresolved dispute items will be 

referred to an independent accounting or consulting firm which includes 

certified public accountants acceptable to Buyer and Seller ( the 

“Arbitrating Accountants”). Such resolution (the “Accountant’s 

Determination”) shall be furnished to Buyer and Seller in writing as 

soon as practicable after the items in dispute have been referred to the 

Arbitrating Accountants.

The Accountant’s Determination shall be made in accordance with 

GAAP, consistently applied, and shall be final and binding on Buyer 

and Seller. The fees and costs of the Arbitrating Accountant shall be 

allocated to Seller and Buyer based upon the inverse proportion of 

success with respect to the disputed items.
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Drafting Acquisition Documents

• Anticipate Potential Areas Of Dispute

• Know Client’s Interests

• Predict Potential Liabilities/Claims

• Dispute Notification
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The Dispute Resolution Provision

 Forum/Jurisdiction

 Discovery

 Timeframe

 Segregation of Issues

 Cost Shifting/Fee Shifting
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The Dispute Resolution Provision, cont.

• Which Arbitration Body

• What Pool Of Arbitrators

• Location

• Applicable Hearing Rules
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Forum/Jurisdiction Discovery

• Use of Documents/Information

• Be Explicit

• Restrict The Scope

• Restrict The Timeframe

• Restrict The Level of Detail



The Dispute Resolution Provision, cont.

• Expedited?  Drawn Out?

• Explicitly Restrict

• Multiple Issues 

Sequentially?

• Arbitrator May Ignore
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Timeframe Segregation of Duties

• What can be Arbitrated?

• If Multiple Issues are Arbitrated,

Before Same Arbitrator?

• If Only Certain Issues are 

Arbitrated, Others In Court?



The Dispute Resolution Provision, cont.

• Arbitrator Fees

• Attorneys Fees

• Discovery Costs
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Cost Shifting/Fee Shifting



Neutral Arbitrator and Buyer/Seller 

Considerations
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Neutral Arbitrator Engagement Process

• Parties/counsel to obtain Neutral Arbitrator candidate 
resumes

• Conduct interviews of Neutral Arbitrator candidates

• Contact Neutral Arbitrator candidate references

• Inquire about Neutral Arbitrator candidate fee structure

• Confer with opposing party/counsel to determine top 
candidate choices
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Neutral Arbitrator Engagement Acceptance Issues 

for Consideration

• Commitment to neutrality

• No ex parte discussions

• Relationship Check and 
Disclosure

• Engagement Letter

• Arbitration Process
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Relationship Check and Disclosure

• Firm relationships

• Individual (neutral) 

relationships

• Professional conflicts
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Neutral Arbitrator Engagement Acceptance Issues 

for Consideration, cont.



Professional Conflicts

• Audit relationships generally create professional conflicts

• Sarbanes-Oxley – Prohibited activities for registered public accounting 
firms - Section 201(a) amends Section 10A of the Securities Exchange 
Act of 1934

• Prohibited services include “legal services and expert services 
unrelated to the audit”

• AICPA Ethics Interpretation February 28, 2007

• “Litigation services where a member serves as a Trier of fact, 
special master, court-appointed expert, or arbitrator” create the 
appearance that the member is not independent.
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Neutral Arbitrator Engagement Acceptance Issues 

for Consideration, cont.



Professional Conflicts, cont.

• Business Conflicts

• What services have you or your firm provided or are you providing 
to the respective parties?

• Professional Conflicts generally prohibit you from serving in the neutral 
role - business conflicts may not

• The key here is full disclosure - allow the parties to decide the 
importance of the business conflict issues

• AICPA’s Forensic & Valuation Services Section Special Report 08-1:  
Independence and Integrity and Objectivity in Performing Forensic and 
Valuation Services
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Neutral Arbitrator Engagement Acceptance Issues 

for Consideration, cont.



Neutral’s Considerations: 

Neutral Arbitrator Engagement Letter

• Common elements of neutral engagement letters include:

 Identification of the contract from which the dispute arose

 Identification of the specific disputed issues within the neutral's 
scope

 Confirmation of absence of known conflicts of interest and 
disclosure of existing or prior relationships

 Right to resign if conflicts arise that would impair 
independence or impartiality

 Disclaimer that the services are not an audit
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• Common elements of neutral engagement letters include (cont.):

 Hold-harmless clause giving the neutral arbitrator quasi-
judicial immunities

 Identification of the neutral individual and team members

 Description of agreed upon format/process for the proceeding

 Description of the form of award/report the neutral will issue 
(baseball arbitration vs. ability to dictate a different number)

 Description of fee and billing arrangements – also state that 
fees will be collected before issuing the decision
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Neutral’s Considerations: 

Neutral Arbitrator Engagement Letter, cont.



Parties/Counsel’s Considerations: Neutral Arbitrator 

Engagement Letter

• Arbitrator’s Scope

• Issues To Be Resolved

• Schedule

• Description of the form of award/report to be issued

• Costs – Controlling The Arbitrator

• Conflicts
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Preliminary Conference

• Gain an understanding of the disputed issues

• Discuss expected procedures

• Set schedule for the proceedings with specific dates and 

locations, if necessary
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Key Considerations During the 

Arbitration Process
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Discovery

• Exchange of information

• May be agreed upon by the parties

• Disputes regarding access to information, production of 

documents or access to people may be agreed to be within the 

neutral's scope

• Issues may arise as a result of Buyer having most of the 

information, broad requests being made, and timely 

responses to data requests.

• Consider relevant language in the purchase/sale agreement

• Consider how this is addressed in the engagement letter
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Written Statements

• Statements of position submitted to the neutral

• Will contain arguments; supporting documents; reference to 

relevant accounting literature and contract provisions; 

declarations of witnesses

• May be submitted on a simultaneous basis or on a staggered 

basis

• Typical to have multiple submissions by the parties
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Interrogatories

• Process by which the neutral can issue questions to the parties

• Typically in written form

• Allows the neutral to request:

• Clarification of arguments

• Additional information or documents

• In addition to or in lieu of interrogatories, the Neutral Arbitrator 

may interview the parties
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Neutral Arbitrator Alternative Procedures

• Although less common, the Neutral Arbitrator may perform 

independent procedures to analyze the dispute:

• Site visits

• Interviewing employees

• Conducting independent testing

• Procedures may be done without or in addition to the parties 

written submissions

• This type of approach may be preferred by the parties in certain 

situations
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Hearings/Conferences

• Does there need to be a hearing?

• Mixed in practice as to whether or not there will be a hearing

• Adds a significant cost component

• Often has a significant impact on the timing of the decision

• What is the perceived value? 

• The parties can agree to a hearing up front or can agree to 
address the need for a hearing later in the process

• A common approach is to allow for a hearing if either of the 
parties or the neutral requests one
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Common Adjustment Dispute Items 

Adjudicated by the Neutral Arbitrator
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Background of a Purchase Price Dispute

• An acquisition price may reflect a negotiated of implicit valuation 

multiple of earnings / EBITDA between a Buyer and Seller

• As a consequence of the transaction, there is a negotiated 

mechanism in the purchase agreement to “true-up” the balance 

sheet acquired by the Buyer

• Usually, the parties are entitled to the following post-closing 

adjustments:

• GAAP Adjustments or other “dollar for dollar” adjustments

• “Benefit of the bargain” damages, if there is a material 

misrepresentation of the financial statements by the Seller
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Post-Acquisition Disputes – An Overview

• “GAAP” vs. “ Consistency”

• Subsequent Events

• Earn-outs 

• Common Financial Statement Account Disputed Items

• Comparison of the Seller’s perspective vs. Buyer’s perspective
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“GAAP” vs. “Consistency”
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The most hotly contested issue in post-acquisition disputes

Seller’s Position:

Consistent and past practice, 

which results in a GAAP 

presentation, is a winning 

strategy at trial.

Buyer’s Position:

Seller’s past practice is not 

GAAP and seriously 

understates the 

reserve/accrual/presentation.

*If Seller’s past practice/methodology does not result in a GAAP 
presentation, then GAAP would probably trump consistency 
(depends on the facts and circumstances of the case).



Subsequent Events

• In general, the Arbitrator would consider what is known or 
knowable at the date of the closing balance sheet.  In addition, 
the Arbitrator is often asked to consider:

• What is known or knowable at the date of the preparation of the 
closing balance sheet, or “report date”

• Whether later subsequent events indicate that the Seller’s 
position is unreasonable regarding what was known or 
knowable
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Earn Outs

• Can be difficult because:

The impression that buyer may tend to manipulate the 

accounting to make it difficult to achieve the earn out

The accounting is overseen by the new owner

The accounting may reflect changed circumstances

• General guidance is to keep earn-out criteria simple/easily 

measurable/unambiguous
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Earn Out - Contingent element of the acquisition’s purchase price 

determined post-closing based on the target business’s performance 

against certain contractually defined criteria or benchmarks.



Common Financial Statement Disputed Items 
Adjudicated by Neutral Arbitrator

• Revenue Recognition

• Accounts Receivable Reserves

• Inventory: Excess/Obsolete Issues

• Asset Depreciation

• Capitalized Assets

• Accounts Payable

• Accrued Liabilities: Warranty Reserves, Contingent Liabilities
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Seller’s Perspective vs. Buyer’s Perspective

Buyer’s Perspective

 GAAP trumps consistency

 Asserts a very conservative GAAP position/no “carve out” of any 
accounts

 Limit Seller’s access to Buyer’s books & 
records/copies/interviews 

 Limit basket/threshold issues of any kind 

 Set up adequate escrow

 Buyer’s accountants should prepare closing balance sheet 

 Buyer seeks a specified amount of net assets
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Seller’s Perspective vs. Buyer’s Perspective, cont.

Seller’s Perspective

 Past practice/consistency will result in a GAAP presentation

 Seek a specific “carve out” of problem accounts

 Extensive access to Buyer’s books & records, ability to make 
copies, interview personnel

 Seek to negotiate a basket or threshold for post-closing 
adjustments and indemnity claims

 Limit escrow

 Seller’s accountants should prepare closing balance sheet
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The Neutral Arbitrator’s Final Opinion 

and Overall Engagement Performance
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Reporting

• Form of decision letter should be as agreed upon by the 

parties per the engagement letter.  

• The form of the final report can take many forms:

• One final number

• Final numbers for each disputed item

• Numeric finding for each disputed item including the basis or 

reasons for the neutral’s decision- “reasoned report” 
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Reporting, cont.

• Arbitrator should consider ruling that the final decision not 

be released until all fees have been collected.

• Fee Allocation- final decision should provide a final fee 

allocation.

• Subsequent to the final decision, Arbitrator can allow for the 

consideration of any clerical, mathematical, or other errors 

of factual nature brought to attention by any interested 

parties.
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Engagement Performance

• The CPA practitioner who agrees to serve as a Neutral 

Arbitrator should be aware of the applicable professional 

standards that govern CPAs who perform these services.

• General Guidelines and Professional Standards

• Federal Arbitration Act

45



General Guidelines and Professional Standards

• AICPA has not established special guidance for reports issued 
as a result of arbitration engagements

• AICPA has not mandated specific standards for neutrals to 
follow in such engagements

• CPA’s will be held to the general standards of the AICPA Code 
of Professional Conduct and Statement on Standards for 
Consulting Services No. 1 (SSCS No. 1)

• Independence, Objectivity, Due Professional Care, etc.
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Federal Arbitration Act

• Provides guidance to U.S. Courts for vacating or modifying 
arbitration awards

• Award procured by corruption, fraud or undue means

• Evident partiality or corruption in the arbitrator(s)

• Misconduct in refusing to (a) postpone a hearing (b) refusing 
to hear material and pertinent evidence or (c) any other 
misbehavior by which a party’s right were prejudiced

• Powers exceeded or so imperfectly executed

• Evident material miscalculation or mistake in award

• Awards upon matters not submitted

• Imperfect in matter of form not affecting the merits
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The Role of the Neutral Arbitrator: 

Concluding Remarks
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The Role of the Neutral Arbitrator-Concluding Remarks

 Carefully consider the language drafted in the purchase 
price agreement regarding the role of the Neutral Arbitrator.

 Review and consider the qualifications of the Neutral 
Arbitrator before engagement.

 Neutral Arbitrator must consider the following before 
accepting the engagement: 1) Conflicts, 2) Appropriate 
level of expertise, and 3) Engagement letter language
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The Role of the Neutral Arbitrator-Concluding Remarks

 The actual process and timeline for arbitration will vary.

Neutral Arbitrator may opt to perform his or her own 
analysis and procedures, exclusive of the parties written 
submissions.

Most disputes pertain to GAAP vs. “Consistency”, 
Subsequent Events, and Revenue Recognition.

 Neutral Arbitrator will typically render a “reasoned report” at 
the request of the parties.

 Neutral Arbitrator needs to be aware of the professional 
standards and laws that govern this type of work.
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QUESTIONS
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