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<Presentation Title/Client Name> 

Todayôs Discussion 

 

I. Background on DPAs/NPAs 

II. Life Cycle of a DPA/NPA 

 a. Response 

 b. Remediation 

 c. Negotiating With the 

  Government 

 d. Monitors 

 e. Breaches 
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<Presentation Title/Client Name> 

DPAs & NPAs: Favorite Tools of Government Prosecutors 
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<Presentation Title/Client Name> 

Biggest DPAs and NPAs This Year 

 

Forest Laboratories: NPA with U.S. Attorney for 

District of Massachusetts regarding drug misbranding 

charges: $313 million 

 

$2.1b 
Fines, penalties, and disgorgement ordered in DPAs and 

NPAs from January to September 16, 2011 

JPMorgan Chase: NPA with DOJ Antitrust Division 

regarding antitrust charges: $228 million 

JGC Corp.: DPA with DOJ Criminal Division regarding 

FCPA charges: $219 million 

 

Google: NPA with U.S. Attorney for District of Rhode 

Island regarding drug importation charges: $500 million 

Largest settlements represent a cross-section of different 

entities/agencies and offenses: 
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<Presentation Title/Client Name> 

DPAs & NPAs: Background 

 Å Used by a growing number of enforcement agencies/entities in 

connection with a widening range of misconduct that includes:  

ïaccounting fraud 

ïantitrust 

ïenvironmental 

ïFCPA 

ïFDA 

ïhealth care fraud 

ïmoney laundering 

ï trade sanctions 

Å Agency agrees to forgo prosecution in exchange for substantial 

monetary penalties, admission of wrongdoing, agreement not to 

commit further violations of law, robust remediation, and cooperation. 

Å Reduces exposure of corporate stakeholders to the collateral 

consequences of corporate criminal conviction. 
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DPAs & NPAs: Common Elements of an Agreement 
with DOJ 

The nature of the misconduct can affect what remedies are used, but the 

common elements of a DPA or NPA with DOJ include: 

Å Admission of responsibility, and agreement to admit to facts in court 

Å Fixed duration, typically 2-4 years, sometimes with option year(s) 

Å Fines and penalties 

Å Remedial actions  

Å Waiver of statutes of limitation 

Å Monitoring, self-monitoring, or reporting 

Å Obligation to report future violations of law 

Å No contrary public statements 

Å Extensive cooperation obligations 

Å Governmentôs ñsole discretionò to declare a company in breach 
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<Presentation Title/Client Name> 

Response 

Å A company learns of potential misconduct 

through one of several channels (e.g., a 

whistleblower, internal report, subpoena, 

the New York Times). 

Å Regardless of whether government 

prosecutors are involved yet, the 

responsible company must evaluate the 

facts and, if justified, launch a well-scoped 

investigation and tailored remediation plan. 

Å Investigation and remediation creates 

options for the company down the road and 

helps position it to achieve the best outcome 

possible under the circumstances should the 

government learn of the conduct or the 

company decide to voluntarily disclose. 
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<Presentation Title/Client Name> 

Remediation 

Prompt, effective remediation of problems can 

blunt the consequences resulting from any 

enforcement action.  Such a program should 

include: 

Å A thorough investigation 

Å Remediating the specific problem 

Å Disciplining/terminating culpable 

employees 

Å Identifying and remediating systemic 

issues 

Å Designing and implementing policies and 

systems to prevent future similar violations 

Å Periodic program reviews and updates 
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<Presentation Title/Client Name> 

Remediation: Pre-Monitorship Risk Assessment/Self-

Evaluations 

Objectives of Pre-Monitorship Risk 

Assessment and Self-Evaluations: 

Å Convince regulators that NPA or 

DPA is appropriate 

Å Reduce duration of monitorship, or 

obtain self-monitor 

Questions to ask during a companyôs 

risk assessment: 

Å Does the compliance program 

meet the standards set forth in 

U.S. Sentencing Guidelines? 

Å Is the compliance program up to 

date with the latest regulatory 

trends and changes in the law? 

Å Have stakeholders in the 

compliance program identified 

areas of concern or gaps in the 

program? 

Å Does the compliance program 

benchmark positively against 

programs of peer companies? 

Conducting a Risk Assessment: 

1. Identify and triage issues 

2. Gather a team (audit/finance, 

business, compliance, and legal) 

3. Create a plan 

4. Execute the plan 

5. Remediate issues 
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<Presentation Title/Client Name> 

Remediation: Effective Compliance Programs 

 

Since November 2010, DOJôs DPAs/NPAs for FCPA offenses have included 

12 standard ñCorporate Compliance Reportingò provisions: 

1. Strong corporate anti-

corruption policy 

2. Developing standards and 

procedures to reduce violations 

3. Developing internal controls 

and compliance programs 

4. Annual reviews of compliance 

5. Single responsible executive to 

oversee compliance 

6. Financial and accounting 

systems to prevent bribery 

7. Communication and training 

mechanisms 

8. Clear channels for guidance 

and reporting 

9. Disciplinary procedures 

10. Due diligence for business 

partners 

11. Standard anti-corruption 

provisions in all agreements  

12. Periodic review and testing of 

compliance codes 
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<Presentation Title/Client Name> 

Remediation: Effective Compliance Programs 

 

Risk assessment guidance 

from DOJ: 

Å Geographical organization 

Å Government touchpoints 

Å Industrial sector 

Å Joint ventures 

Å Licensing and permits 

Å Contact with customs and 

immigration 

 

DOJ has also listed areas of concern: 

Å Compliance department effectiveness 

Å Gifts, hospitality, and travel 

Å Reporting mechanisms 

Å Risk assessments and audits 

Å M&A  due diligence 

Å Third-party due diligence 

Å FCPA training  

Å Certification from senior managers  

DOJ has provided additional guidance in its DPAs/NPAs on specific areas of 

concern in FCPA cases. 
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<Presentation Title/Client Name> 

Remediation: Effective Compliance Programs 

 
Compliance requirements are essential in all settlements, not just FCPA 

 

In the Google NPA, the company stated that it had or had previously implemented 

various safeguards to comply with the applicable laws: 

Å ña comprehensive compliance and ethics programò 

Å ñpolicies, procedures, and technological tools designed to detect and prevent 

violations of these laws and to ensure compliance with internal Company policies 

and proceduresò 

Å ñenhanced its pre-existing compliance program and []undertaken reforms and 

remedial actions in response to [its] conductò including: 

ï requiring certain certifications to identify pharmacy advertisers that illegally 

import or dispense prescription drugs 

ï developing and continually improving an automated electronic screening 

system to identify such pharmacy advertisers 

ï employing personnel to review the electronic controls and identify pharmacy 

advertisers that were not identified through electronic means 

ï banning foreign pharmacies from advertising in the United States 
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<Presentation Title/Client Name> 

Remediation: Case StudyðArmor Holdings 

 

Å Between 2001-2006, Armor 

reportedly made nearly $5m in 

improper payments to the U.N. 

and foreign government 

customers to secure nearly 

$10m in contracts and at least 

$2m in profits. 

Å Acquisition in 2007 by BAE 

Systems did not extinguish 

liability. 

Å Armor settled FCPA action for 

approximately 8x profit:  

ï Penalized $10.3m by DOJ 

and $5.7m by the SEC 

ï Agreed to self-monitoring 

with biannual reporting 

obligations 

DOJôs press release cited the following as factors 

supporting its NPA:  
 

ñThe Justice Departmentôs agreement recognizes Armorôs 

complete voluntary disclosure of the conduct; its internal 

investigation and cooperation with the department and the 

SEC; the fact that the conduct took place prior to the 

acquisition of Armor by BAE; and Armorôs extensive 

remedial efforts undertaken before and after its acquisition 

by BAE.ò 

 

Armor was not required to retain a monitor due to:  
 

ñ[its] implementation of BAEôs due diligence protocols and 

review processes, its application of BAEôs compliance 

policies and internal controls to all Armor businesses, its 

extensive remediation and improvement of its compliance 

systems and internal controls, [and its] enhanced 

compliance undertakings . . . .ò 
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<Presentation Title/Client Name> 

Negotiating With the Government: Who Is on the Other 

Side of the Table? 

 The identity of the enforcement 

agency can affect the negotiation and 

the companyôs options:   

Å DOJôs Fraud Section has been the 

most prolific user of DPAs/NPAs. 

Å The SEC introduced DPAs and 

NPAs in 2010, and has since used 

one of each. 

Å DOJôs Antitrust Division rarely 

used NPAs in the past, but may 

use them to extend its amnesty 

program. 

Å It is useful for counsel to have 

knowledge and experience with 

the particular agency/field office. 

TOP USERS OF DPAS AND NPAS (2010-11) 

Enforcement Agency Number of DPAs 

and NPAs 

U.S. Attorneysô Offices 26 

D.N.J. 4 

S.D.N.Y. and D. Mass. 3 each 

D.D.C., D. Del., S.D. Cal., 

N.D. Cal., and S.D. Fla. 

2 each 

DOJ Fraud Section 26 

DOJ Asset Forfeiture and Money 

Laundering Section 

3 

SEC Enforcement Division 2 

DOJ Antitrust Division 2 
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<Presentation Title/Client Name> 

Negotiating With the Government: Fines, Penalties, and 

Disgorgement 

 Å Depends on systematic nature of conduct, severity of conduct, seniority of 

officers/executives, the advantage improperly secured, etc. 

Å The SEC often takes the position that disgorgement of ill-gotten profits is 

non-negotiable, regardless of a voluntary disclosure. 

Å One scholarly article suggests that companies that voluntarily disclose an 

FCPA violation face penalties 42% greater than companies that do not.  
Source: Bruce Hinchey, Punishing the Penitent (July 15, 2010). 

ï Involuntary disclosure: $3.19 in average penalties per dollar of bribe.  
The range was $17.49 to $1.41. 

ïVoluntary disclosure: $4.54 in average penalties per dollar of bribe.  The 
range was $10.73 to $0.  

Å$4.54 figure may be somewhat inflated as it does not  
capture unreported declinations. 

ÅBut, voluntary reporting does appear to limit the  
highest fines based on the top-end of the fine ranges. 
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<Presentation Title/Client Name> 

Negotiating With the Government: Resolution Vehicle 

Comparing DPAs and NPAs: 
DPA NPA 

DOJ 

Å Filed with court 

Å Accompanies criminal 

information  

Å Includes statement of facts 

Å Term-limited 

Å Tolls SOLs 

Å Financial penalties 

Å Public record 

Å Not filed with court 

Å No charging documents 

 

Å Includes statement of facts 

Å Term-limited 

Å Tolls SOLs 

Å Financial penalties 

Å Not necessarily public 

SEC 

Å Not filed with court 

Å No complaint 

Å Includes statement of facts 

Å Term-limited 

Å Tolls SOLs  

 

Å Financial penalties 

Å Public upon request 
   

Å Not filed with court 

Å No complaint 

Å No statement of facts 

Å No time period specified 

Å Tolls SOLs for an unspecified 

period 

Å No financial penalties 

Å Availability unspecified 
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<Presentation Title/Client Name> 

Negotiating With the Government: Resolution Vehicle 

The SEC only began using DPAs and NPAs in 2010.  It has used one of each to date. 

Å SEC DPAs/NPAs are untested as to their use in collateral proceedings as evidence 

compared with SECôs prior use of civil settlements, which were generally not 

considered evidence. 

Å Unknown impact on suspension or debarment questions, or D&O insurance. 
 

DOJ and SEC standards clearly differ:  

Å Tenaris settles with DOJ and the SEC for bribing Uzbekistan officials in violation of 

the FCPA.  SEC settles with DPA while DOJ settles with NPA. 
 

SECôs guidance on a DPA versus an NPA: 

Å The SEC Enforcement Manual: SEC only  

uses NPAs under ñlimited and appropriate  

circumstancesò.   

Å NPAs are not appropriate if defendant has  

previously violated securities laws, investigation  

is in its early stages, or defendantôs role is not  

yet clear. 

ñTenarisôs conduct was clearly in 

violation of the FCPA.  But when 

Tenaris discovered the illegal 

conduct, it took noteworthy steps 

to address the violations and 

significantly enhance its anti-

corruption policies and practices.ò 

īSEC Enforcement Division FCPA 

Unit Chief 
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<Presentation Title/Client Name> 

Negotiating With the Government: Duration 

 

Å In general, agreements concerning FCPA violations 

tend to have longer terms, typically 3-4 years. 

Å FDA violations in Massachusetts impose Corporate 

Integrity Agreements with 5-year terms 

Å Duration of agreements not necessarily correlated 

with severity of violation:  

ï Sirchie Acquisition, IEEPA violation, $12.6m 

settlement: 3-year DPA term 

ï Google, FDA violation, $500m settlement:  

2-year NPA term 

ïWachovia, money laundering, $160m 

settlement: 1-year DPA term 

 

28 months 
Average length of a DPA/NPA 

(January 2010-September 2011) 
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<Presentation Title/Client Name> 

Monitors: Monitorships and Self-Monitoring Provisions 

 

Factors weighing in the governmentôs 

decision to impose a compliance 

monitor: 

Å Culture of Corruption: How 

pervasive was corruption at the 

defendant company?  Were senior 

executives aware of the conduct? 

Å Absence of an effective internal 

compliance program 

Å Non-determinative factors: 

ïAmount of bribes paid 

ïAmount of business gained 

ïVoluntary reporting/cooperation 

Negotiable terms in a monitoring 

provision: 

Å Term of the monitor 

Å Early sunset provisions 

Å Process of selecting the 

monitor 

Å Identity / nationality 

Å Role of the monitor: 

investigator vs. consultant 

Å Mandate of the monitor 
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<Presentation Title/Client Name> 

Monitors: What Allegations Is the Company Facing? 

 

The nature of the allegations and the 

evidence against the company drive 

negotiations:   

Å FCPA settlements tend to face longer 

terms and are more likely to result in 

monitorships. 

Å Healthcare allegations often result in 

corporate integrity agreements. 

Å Smaller, limited violations generally do 

not result in monitorship provisions (but 

exceptions exist). 

 

44% 
Percentage of DPAs and NPAs 

in 2010 and 2011 relating to 

FCPA violations 
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<Presentation Title/Client Name> 

Monitors: Decrease in Monitorship Provisions 

 
Recently, fewer monitorship provisions and 

more self-monitoring: 

Å Through 2010, approximately 42% of FCPA 

settlements required independent monitors. 

Å Only one case thus far in 2011 required a 

monitor: 

ï JGC Corp. paid $219m in fines, the 

largest FCPA settlement in 2011 to date 

and the 6th largest of all time. 

Å Every other DOJ FCPA settlement in 2011 

includes a self-monitoring and self-reporting 

requirement. 

ñJ&J agrees that it will report to the [DOJ] periodically . . . regarding remediation and 

implementation of the compliance measures . . . J&J shall: (1) conduct an initial review and submit 

an initial report, and (2) conduct and prepare at least five follow-up reviews and reports.ò 

īJohnson & Johnson DPA 

Self-Monitoring Processes: 

Å Companies give an initial report. 

Å Thereafter, annual or biannual 

reviews for the duration of the 

agreement. 

Å Process must be independent and 

honestðself-monitoring is not a 

get-out-of-jail free card. 

Å Reports are submissions to the 

governmentðlack of candor may 

carry false statement liability. 
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<Presentation Title/Client Name> 

Monitors: Selecting the Monitor 

 Å The Morford Memorandum suggests that monitors must be: 

ï Highly qualified and respected 

ï Free of conflicts of interest 

ï Capable of creating public confidence  

in their effectiveness 

Å Some DPAs/NPAs identify the monitor as  

part of the terms 

Å Courts may also have input on terms 

Considerations in Monitor selection: 

Å Background in anti-corruption and 

internal controls 

Å Experience in the industry 

Å View of the monitorôs role 

Å Cultural fit in cross-border 

monitorships: involve country 

nationals (BAE, Siemens) 

Case study: BAE 

Å BAE monitor had to be approved by 

both U.S. and U.K. Governments. 

ï DOJ agreed to appointment of a 

U.K. citizen, but had to be 

familiar with U.S. law. 

Å Courts rejected six monitor 

candidates suggested by BAE. 

Å BAE failed to appoint a compliance 

monitor within the period specified in 

its agreement. 

Å BAE further insisted that the court 

could not, as a result, extend the term 

of the monitorship. 
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<Presentation Title/Client Name> 

Monitors: Building an Effective Monitorship 

 

Negotiate a clear mandate for the monitor: 

Å Type of review 

Å Scope of review 

Å Work product 

Å Fieldwork required 

Å Company opportunity to review  

and comment on reports 

Å Promulgating recommendations 

Å Dispute resolution: best practice is to solve disputes 

without government involvement 
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<Presentation Title/Client Name> 

Monitors: Interface Between the Monitor and the Company 

 

Some key issues to settle at the 

beginning: 

Å Communication: who speaks 

for the monitor and for the 

company? 

Å Budget: costs can easily spiral 

out of control 

Å Timeline: crucial to controlling 

budget and establishing 

expectations 

An effective work plan should: 

Å provide an overview of the 

monitorôs role and objectives 

Å propose a timeline for the 

monitorship 

Å describe procedures to be evaluated 

Å list documents to review, people to 

interview, and sites to visit (with 

dates) 

Å describe any studies and testing to 

be conducted 

Å incorporate input from regulators 

who conducted the investigation 

Objective: establish a cooperative, not adversarial, relationship between 

the monitor and the company. 
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<Presentation Title/Client Name> 

Monitors: The Monitorôs Report 

 

The final report must provide visibility 

into the companyôs compliance 

program, including: 

Å a record of the work performed by 

the monitor and the methodology 

used 

Å specific conclusions and 

recommendations 

Å evidence supporting those 

conclusions and recommendations 

Å the companyôs acknowledgement of 

issues identified in the report 

Å a timeline for implementing any 

recommendations identified in the 

report 
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Breaches: Avoiding Collateral Consequences 

Å Agreements provide DOJ with ñsole 

discretionò to declare when a 

company is in breach of its 

DPA/NPA. 

ï Challenges to breach findings are 

rare and difficult (cf. Stolt-

Nielsen). 

Å Settlements must be seen as the first 

step down the road to remediation.   

ï Effective remediation is essential. 

ï Subsequent violation may put the 

company in a worse position than 

if it never entered into the 

agreement in the first place. 

ï Company management and 

business leaders must be prepared 

for aggressive post-settlement 

remediation efforts. 

 

 

 

Collateral consequences from  

a breach finding are serious: 

Å Financial consequences 

Å Business disruption / loss of key personnel 

Å Reputational harm 

Å Additional charges and fines 

Å Civil litigation 

Å Credit risks or default 

Å Suspension or debarment 

Best practices for companies  

entering into a DPA/NPA: 

Å Aggressive remediation to comply with the terms 

of a DPA or NPA 

Å Candid monitorship assessments or self-

monitoring with proposed remediation for any 

issues found 

Å Cooperation with agencies and setting clear 

expectations 

Å Prompt voluntary reporting of any potentially 

non-compliant conduct, with remediation steps 
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