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Todayôs Discussion 
 

I. Background and Trends 

II. Key trends in corporate settlement agreements 

 a. Breach of DPAs/NPAs and related risks   

 b. Use of DPAs and NPAs in collateral litigation 

 c. Avoiding suspension and debarment under DPAs and NPAs  

 d. Use of DPAs and NPAs by the SEC 

III. Response & Remediation: Earning a DPA, NPA, or Declination 
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DOJôs Intense Focus on Corporate Crime 

Å Fraud: False Claims Act & Healthcare 

ï In 2011, $5.6 billion in criminal and civil fraud-related recoveriesða record and 
double the amount recovered in 2008. 

ï In 2011, individuals filed a record number of whistleblower suitsð638. 

ï Since January 2009, the healthcare fraud task force has recovered $6.6 billion under 
False Claims Act, a historic record. 

Å Food, Drug, & Cosmetic Act (ñFDCAò)  

ï 21 convictions and $1.3 billion in criminal payouts in FY 2011. 

ï Nine-digit settlements (civil and criminal) are increasingly common. 

Å Antitrust : Nets $1+ billion in criminal payouts in FY2011, up 78% over FY2010, and 
filed 50% more criminal cases in FY2011 against 27 corporations and 82 individuals. 

Å FCPA: 2011 saw the second highest number of FCPA actions with 48.  Eight of the top 
10 FCPA settlements in financial terms were in 2010 or 2011.  

Å Asset Forfeiture and Money Laundering: Revamped unit targets trade sanctions and 
money laundering issues, resulting in more than $1.8 billion in penalties through DPAs 
since 2006. 
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DOJôs Intense Focus on Corporate Crime 

Å In August 2011, Google Inc. entered an NPA with the U.S. Attorneyôs Office for the 
District of Rhode Island and forfeited $500 millionðone of the largest forfeitures in 
U.S. historyðfollowing DOJ sting for illegal online pharmaceutical sales. 

Å To build the case, DOJ used a convicted felon posing as an agent for online 
pharmacies.  The sting included DOJ paying $200,000 for allegedly illegal ads, 
recording dozens of phone calls with Google sales executives, and creating web sites, 
aliases, and a network of fake companies. 

ï According to The Wall Street Journal, the cooperator signaled to Google sales 
executives that the drug sales were illegal.  

Å Using these tactics, DOJ was able to obtain evidence that implicated senior 
management:   

ñWe simply knowéthat [Googleôs CEO] knew what was going on.   
[T]his was not two or three rogue employees at the customer service  
levelé[but a] corporate decision to engage in this conduct.ò 

ðPeter Neronha, U.S. Attorney for the District of Rhode Island  
   (WSJ, Jan. 25, 2012) 
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DOJ now uses aggressive tactics, once reserved for 
cartel cases, in corporate cases. 



SECôs Intense Focus on Corporate Crime 

Å Reorganization yields record number of enforcement actions in 2011, up 
8.5% over 2010, resulting in $2.8 billion in penalties and disgorgement. 

ï In 2009-2011, SEC filed nearly 40 actions against more than 80 
defendants, including brand-name financial institutions and their senior 
executives. 

ïSEC filed 10 unsettled FCPA cases, signaling more aggressive 
enforcement stance. 

ïReflecting a similar focus at DOJ, the SEC brought 57 insider trading 
cases in FY2011, 8% more than the prior year. 

ÅRelatedly, DOJ inked its first-ever NPA for insider trading on January, 
23, 2012. 

Å The SECôs Whistleblower Office, which opened on August 12, 2011, received 
334 tips in just seven weeks (the end of its FY reporting period), including 32 
from overseas (China & U.K.). 

Å But case backlogs are swelling as the  closure rate dropped 36% over 
FY2010. 
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<Presentation Title/Client Name> 

Largest settlements represent a cross-section of agencies and offenses: 

Å Merck & Co. : NPA with USAO for the District of Mass. for drug misbranding: $950m 

Å GlaxoSmithKline: NPA with USAO for the District of Mass. for selling adulterated 

drugs: $750m 

Å Deutsche Bank: NPA with USAO for the Southern District of New York for promotion 

of illegal tax shelters: $553m 

Å ABN Amro Bank: DPA with the DOJôs Asset Forfeiture and Money Laundering 

Section (AFMLS) and the USAO for the District of Columbia for trade sanctions and 

anti-money laundering violations: $500m 

Å Google: NPA with USAO for District of Rhode Island regarding drug importation 

charges: $500m 

Å Snamprogetti Netherlands B.V.:  DPA with DOJôs Fraud Section for FCPA violations: 

$365m 

 

Biggest DPAs and NPAs of 2010 and 2011 

 

$7.6b 
Fines, penalties, and disgorgement ordered in DPAs and 

NPAs, and related settlements, in 2010 and 2011. 
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Five settlements equaled or topped $500m, and seven others topped $200m.  

All figures are based on publicly available agreements; NPAs are not 

necessarily made public. 



<Presentation Title/Client Name> 

DPAs & NPAs: Favored Tools of Government Prosecutors that 

Extract Substantial Monetary Payouts 
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Background: What are DPAs and NPAs? 
 
Å A middle ground between 

indictment/guilty plea and 

declination.  Agency agrees to 

forgo prosecution in exchange 

for substantial monetary 

penalties, admission of 

responsibility, agreement not to 

commit further violations of law, 

robust remediation, and 

cooperation. 

Å For DOJ, DPAs are filed and 

approved by federal district 

courts; NPAs are not. 

Å DPAs/NPAs have been used to 

address a wide array of 

misconduct (see chart). 
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Background: What are DPAs and NPAs? 

Å DPAs and NPAs are a favored tool in the governmentôs arsenal against corporate crime. 

Å Benefits:  

ï Mitigates potential collateral consequences of indictment/conviction, including 
liquidation of company, suspension or debarment from contracting with government 
entities and/or international development organizations such as the World Bank, loss of 
jobs and services in the economy. 

ï Reduces risks of indictment/conviction to innocent corporate stakeholders (employees, 
pensioners, shareholders, creditors, customers, etc.). 

ï Enables prosecutors to tailor remediation and compliance measures to fit nature of 
misconduct. 

Å Risks:  

ï Threat of indictment can force a company to agree to a DPA or NPA based on the 
governmentôs perception of alleged misconduct even under novel, expansive, or 
unlitigated theories of liability. 

ï DPAs or NPAs may contain onerous, costly, and commercially disadvantageous terms 
that can burden generally law-abiding companies. 

ï Long-term compliance, remediation obligations, and material risks in event of a breach 
require counseled analysis before entering into a corporate settlement agreement. 
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Background: Common Elements of Criminal DPAs/NPAs 

Although tailored to the specific misconduct, DPAs/NPAs commonly include: 

Å Admission of responsibility, and agreement to admit to facts in court 

Å Fines and penalties 

Å Monitoring, self-monitoring, or reporting 

Å Remedial actions  

Å Fixed duration, typically 2 to 4 years, sometimes with option year(s) 

Å Waiver of statutes of limitation 

Å Obligation to report future violations of law 

Å No contrary public statements 

Å Extensive cooperation obligations 

Å Governmentôs ñsole discretionò to declare a company in breach 
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Background: What DOJ Entities Are Entering DPAs/NPAs? 

Main Justice 

Å DOJ Fraud: 65 

Å DOJ Asset Forfeiture Money 
Laundering Section: 10 

Å DOJ Antitrust: 8 

Å DOJ Civil: 7 

Å DOJ Tax: 4 
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U.S. Attorneyôs Offices 

Å Southern District of NY: 27 

Å District of Massachusetts: 17 

Å Eastern District of NY: 13 

Å District of New Jersey: 11 

Å Eastern District of VA & Northern 
District of CA: 6 each 

 

 

 

Between 2000-2012, 43 different U.S. 
Attorneyôs Offices entered into a DPA or 
NPA.  Certain districts are prolific users; 
and agreements differ dramatically by 
Office in key respects. 

Between 2000-2012, Main Justice entered 
into 104 DPAs or NPAs.   

The Antitrust Divisionôs recent use of 
NPAs (4 in 2011) is a major development. 



Breaches Can Create Major Business Disruptions 

Å Settlements must be seen as the first 

step down the road to remediation.   

ï Effective remediation is 

essential. 

ï Company management and 

business leaders must be 

prepared for aggressive post-

settlement remediation efforts. 

ï Subsequent violation may put 

the company in a worse 

position than if it never entered 

into the agreement in the first 

place. 

Å Agreements often provide DOJ with 

ñsole discretionò to declare when a 

company is in breach of its 

DPA/NPA. 

Collateral consequences from  

a breach finding are serious: 

Å Financial consequences 

Å Business disruption / loss of key personnel 

Å Reputational harm 

Å Additional charges and fines 

Å Civil litigation 

Å Credit risks or default 

Å Suspension or debarment 

Best practices for companies  

entering into a DPA/NPA: 

Å Aggressive remediation to comply with the terms 

of a DPA or NPA 

Å Candid monitorship assessments or self-

monitoring with proposed remediation for any 

issues found 

Å Cooperation with agencies and setting clear 

expectations 

Å Prompt, voluntary reporting of non-compliant 

conduct and remediation steps 
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<Presentation Title/Client Name> 

Breaches: Case StudyðWright Medical 

 

ñOur failure to comply with the 

Deferred Prosecution Agreement or the 

Corporate Integrity Agreement could 

expose us to significant liability . . .  

which would have a material adverse 

effect on our financial condition . . . 

potential prosecution . . . under the 

previously-filed criminal complaint, 

civil and criminal fines or penalties, 

and additional litigation cost and 

expense . . . [and] default . . . .ò 
īWright Medical Group Form 8-K, 

May 4, 2010 

Background: 

Å In September 2010, Wright entered into a DPA 

with U.S. Attorney for New Jersey to settle 

allegedly improper incentive payments to 

physicians. 

Å In May 2011, U.S. Attorney accused company of 

ñknowingly and willfully committ[ing] at least 

two breaches of material provisions of [its] 

DPA.ò 
 

Fallout from the alleged breach: 

Å DPA extended for another 12 months, doubling 

its original term. 

Å Resignation/termination of CEO, General 

Counsel, Chief Compliance Officer, Chief 

Technology Officer, head of European sales, and 

Director of Clinical and Regulatory Affairs.   

Å USAO views the new leadership team as only 

ñinterimò until the DPA expires. 
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ñ[I]t was surprising for me coming into the Company under the DPA [with a federal 

monitor] as to everything that meant. . . .  I certainly did understand.  I did my research 

and I understood it to a certain extent, but it really is a process that kind of is 

omnipresent within the Company and everybody has to be on it, paying attention to it all 

the time. 

ðThoughts of Wright Medical Group, Inc.ôs newly-appointed CEO upon taking over 

his role at a company with a DPA and federal monitor (September 2011) 

Breaches: Case StudyðWright Medical 
 
Fallout from the alleged breach (conôd): 

Å In response to the alleged breach, terminations, and for further compliance 

improvements, Wright Medical spent $6.8 million in a quarterðnearly doubling the 

original penalty amount of $7.9 millionðan increase in operating expenses of as 

much as 2%. 

 

 


