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The Current Merger & 

Acquisition Environment
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Recent Trends:

 Deal flow has declined due to the recessionary climate

 Deals are more difficult to consummate because of tight 
financing constraints

 Earnouts are more common because both parties are interested 
in sharing the risk

 Invocation of Material Adverse Change (“MAC”) clauses on the 
rise

 Recessionary climate has destroyed many of the target 
companies



The Merger & Acquisition

Litigation Environment
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M&A Disputes are on the rise due to:

 Parties prematurely withdrawal from a deal

 Disputes with lenders backing out of financing a deal

 Earnout disputes as buyer and seller argue regarding the 
language compliance with the earnout

 Material Adverse Change disputes disguised as buyer’s attempt 
to obtain an additional purchase price adjustment

 Deals are on the rise, however, values of deals are down
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Purchase Agreement



Provisions Triggering Most Disputes

 Representations and Warranties

 Indemnification Obligations

 Working Capital True Up Provisions

 Earn-Out Provisions
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Provisions Designed to Limit or Avoid 

Disputes May Not be Effective in All Cases

 Indemnity Caps

 Non-Reliance and Integration Clauses

 Choice of Law Provisions
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Representations and Warranties

 Representation: “presentation of fact … made to induce 

someone to act, especially to enter into contract.

 Warranty: allocates financial responsibility for the accuracy 

of those statements of fact.

 Scope of representations and warranties found in the 

contract language. 
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Categories of 

Representations and Warranties

 Integrity of Financial Statements

• “The Company’s financial statements fairly present the 

financial condition of the Company at the dates of said 

statements and the results of its operations for the 

periods covered thereby and will be prepared in 

accordance with generally accepted accounting 

principles and practices consistently applied and 

consistent with the books and records of the Company.” 
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Categories of 

Representations and Warranties

Disclosure

• Litigation: “There are no lawsuits, actions or administrative, arbitration 

or other proceedings or governmental investigations pending or 

threatened against or relating o the Company or the Company’s 

properties or business.” 

• Material Contracts: “Except for contracts, commitments, plans, 

agreements and licenses listed in the [attached schedule of contracts 

and commitments], the Company is not a party to or bound by any 

written or oral contract which calls for any of the following: (a) delivery of 

any goods or services at a cumulative value in excess of $___ per year, 

or which obligates the contracting party for a fixed term; (b) loans, 

credit, financing agreements, promissory notes, or other evidences of 

indebtedness (including all agreements for any commitments for future 

loans, credit or financing), or any other material contract, commitment, 

or arrangements of any kind; or (c) any guaranty. 
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Categories of 

Representations and Warranties

 Material Adverse Change

• “As used in this Agreement, "Material Adverse Change" or "Material Adverse Effect" 
means, when used in connection with the Company or Parent, as the case may be, 
any change or effect that is materially adverse to the business, financial condition or 
results of operations of such entity and its Subsidiaries taken as a whole; provided, 
however, that (i) any adverse change, effect or effect that is demonstrated to be 
primarily caused by conditions affecting the United States economy generally or the 
economy of any nation or region in which such entity or any of its Subsidiaries 
conducts business that is material to the business of such entity and its Subsidiaries, 
taken as a whole, shall not be taken into account in determining whether there as 
been or would be "Material Adverse Change" or "Material Adverse Effect" on or with 
respect to such entity, (ii) any adverse change, event or effect that is demonstrated 
to be primarily caused by conditions generally affecting the semiconductor industry 
shall not be taken into account in determining whether there has been or would be a 
"Material Adverse Change" or "Material Adverse Effect" on or with respect to such 
entity, (iii) any adverse change, event or effect that is demonstrated to be primarily 
caused by the announcement or pendency of the Merger or the transactions 
contemplated hereby shall not be taken into account in determining whether there 
has been or would be a "Material Adverse Change" or "Material Adverse Effect" on 
or with respect to such entity.”
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Working Capital Provisions

 Working Capital is a measure of a company’s efficiency and 

short term financial health (Current Assets – Current Liabilities = 

Working Capital):

• Working Capital Adjustment. Not later than ten (10) days after the Closing Date, the 

Seller shall deliver to Buyer a consolidated balance sheet of the Company and its 

Subsidiaries as of ______, 2009 (the “_____Balance Sheet”) showing the amount 

of the Working Capital of the Company as of _____, 2009 (the “____ Working 

Capital”), together with a reasonably detailed explanation of the calculation thereof. 

The _____ Balance Sheet shall be prepared in accordance with GAAP and on a 

basis consistent with the preparation of the Most Recent Balance Sheet. Following 

the Closing Date, the Company and Buyer shall provide to Parent and the Seller 

and Parent and Seller’s accountants full access to the Books and Records of the 

Company and its Subsidiaries, to the extent reasonably related to the preparation of 

the _____ Balance Sheet. If the _____ Working Capital is greater than negative 

$_______ (e.g., negative ___), then within five (5) days after such delivery, the 

Buyer shall pay to the Seller the amount of such difference in cash.  If the ____ 

Working Capital is less than negative $2_______ (e.g., negative $______), then 

within five (5) days after such delivery, the Seller shall pay to the Buyer the amount 

of such difference in cash. 
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Indemnification Provisions

 Intended to protect either party from actions of the 

other

• “The Seller agrees to indemnify and hold harmless the 

Buyer against loss or threatened loss or expense by 

reason of the liability or potential liability of the Seller for or 

arising out of any claims for damages for ….”

Can cover representations and warranties, covenants, 

“all claims”

Sole remedy available

Caps
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Caps on Indemnity Obligations

Caps on damages may be subject to carve-outs by 

the parties (e.g. intentional fraud).

Caps on damages may not be enforced on public 

policy grounds (e.g. gross negligence).
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Non-Reliance and Integration Clauses

 Attempt to limit the representations and warranties the purchaser  

can rely upon to those contained in the purchase agreement.

 Exclude parole evidence of fraud and/or breach of warranty.

 Non-reliance and integration clauses may not be enforceable if:

• The misrepresentation can be traced to the agreement;

• The clause has overly broad or boilerplate language;

• The parties have unequal bargaining power; or

• The allegedly misrepresented facts are peculiarly within the 

misrepresenting party's knowledge.

• See, e.g., DynCorp v. GTE Corp., 215 F. Supp. 2d 308 (S.D.N.Y. 

2002). 
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Choice of Law Provision

 Agreement on which forum’s law (e.g. Delaware) will govern   

disputes arising out of the purchase agreement. 

 A court may not enforce a choice of law provision if:

• The chosen forum does not have a substantial relationship to the 

parties or the transaction;

• The chosen forum’s laws are contrary to the public policy of the 

litigation forum; or

• The provision is not drafted broadly enough to encompass the 

dispute.

 Where a court does not enforce a choice of law provision, it will 

most likely apply a balancing test to determine the forum with 

the most significant contact to the issue. 

• See Restatement (Second) of Conflict of Laws, §§ 187, 188.
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Determining the 
Purchase Price
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The Purchase Price

Reflection of investment value specific to the 

transacting parties

Reflects “bargained for”:

 Anticipated stream of future earnings or cash flows; 

and 

 Balance sheet, working capital necessary to conduct 

operations in the normal course.

Often incorporates buyer’s synergistic 

considerations
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Purchase Price: Valuation Approaches

 Market approach (financial element x multiple)

 Earnings measurement (e.g., EBITDA) or balance sheet 

measure (e.g.,  assets) depending on business

 Multiple – Based on multiples used by guideline 

comparable companies

 Income approaches

 Discounted cash flow (DCF) valuation

 Required internal rate of return (IRR) based on DCF 

projection

 Cost approach

 Not applicable in most deals
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Concluding on a Purchase Price

Valuations of the parties do not always result in a 

precise purchase price.

A number of factors influence the ultimate 

purchase price.

Ultimate purchase price is the result of the 

negotiation of the parties.   
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Post-Closing Adjustments 

to the Purchase Price

 The purchase agreement contemplates an 

adjustment of the purchase price subsequent to the 

transaction’s close.

 Post-closing adjustments reflect differences between 

the financial condition of the business “bargained for” 

and the financial condition of the business received 

by the buyer at the close.

 Protects against “looting of the business.”
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Measurement of 

Post-Closing Adjustments

 Dollar-for-dollar adjustment to purchase price.

 Often measured by difference in closing net working 

capital or net assets from a “peg” or “target.”

 Peg may be net working capital or net assets from 

financial statements provided by seller, or simply a 

negotiated dollar amount.
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Example Language: 

Closing Net Working Capital

“The Closing Net Working Capital [or Closing Balance 

Sheet] shall be prepared in accordance with United 

States generally accepted accounting principles, 

consistently applied.”

“……. except for (1) Normal year-end adjustments and 

(2) The omission of footnote disclosures as required by 

GAAP…”
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Types of Claims



Types of Claims

 Breach of Contract/Warranty

• Breach of contract claim may relate to any aspect of the 

agreement, including warranties or failure to perform a 

separate provision. 

• Breach of warranty claim may arise out of warranties made 

by the buyer, seller, or the acquired company. 

 Indemnity Claims

• Indemnification claim may arise where one party alleges a 

breach by the other and seeks indemnification pursuant to 

the indemnification provisions.
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Types of Claims

 Fraud and Misrepresentation Claims

• Fraud and misrepresentation claims may arise from 

representations and warranties contained in the purchase 

agreement.

• Claims may also arise from representations and warranties 

made separate and apart from the purchase agreement, 

such as oral statements during negotiations and due 

diligence. 

• Fraud and misrepresentation claims are often asserted to 

avoid contractual limitations that limit damages for breach 

or as a basis for rescission of the contract.
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Determination of Damages



Contract Damages

 General or Direct Damages: put the non-breaching party 

in the same position he would have been had there been 

no breach. Globe Refining Co. v. Landa Cotton Oil Co., 

190 U.S. 540 (1903). 

 Consequential Damages: are other damages that were 

reasonably foreseeable or contemplated by the parties at 

the time the contract was entered into as a probable result 

of the breach.  Contempo Design, Inc. v. Chicago and 

N.E. Ill. Dist Council of Carpenters, 226 F.3d 535 (7th Cir. 

2000) (foreseeability is determined at the time the parties 

entered into the contract). 
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Contract Damages, cont.

 In all cases, a party must show that damages were 

caused by the breach.  

• For general or direct damages, the damages must 

flow directly from the breach.  E.g.,  difference 

between price for goods promised and price for 

goods paid.

• For consequential damages, they may flow from a 

consequence of the breach.  E.g., lost profits.
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Benefit of the Bargain

 Benefit of the bargain damages are general or 

direct damages.

 Benefit of the Bargain damages are often 

measured by determining the difference between 

the value of the company as warranted and its 

true  value at the time of the transaction.  Merrill 

Lynch & Co. Inc. v. Allegheny Energy Inc., 500 

F.3d 171 (2d Cir. 2007).
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Corporate Valuations for 

the Purposes of Damages

 Courts take a fresh look on how to value a company for 

the purposes of a benefit of the bargain damages 

analysis.

 While some courts have referenced the use of a 

multiple, many others dealing with damages 

apportionment are silent on the issue. See Kerby v. 

Parsons Corp., 2007 WL 2069857 (W.D. Wash. July 16, 

2007) (though the SPA said nothing about calculating 

purchase price at an EBITDA multiplier, counterclaimant 

was free to prove his damages using that calculation).  
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Issues with the 

EBITDA times a Multiple Valuation

 Litigation Perspectives: Buyer v. Seller

 Is the multiple supported by the industry?

 Is the EBITDA part of the represented and warranted 

financials? 

37



Fraud Damages

 Out of pocket damages are calculated by taking the 

difference between the value parted with and the 

actual value of the company.  See Cal. Civ. Code §
3343; Merrill Lynch & Co. Inc. v. Allegheny Energy 

Inc., 500 F.3d 171, 183 (2d Cir. 2007). 

 Party requesting damages must show proximate 

cause and reasonable reliance.  
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Punitive Damages

Generally limited by contract

Punishment or Deterrence

Conduct must be egregious

Attorneys Fees
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Disputes Impacting the Purchase 
Price and Earnouts
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Disputes Regarding Quality 

of Financial Information

 Market and income approaches commonly rely on seller 

financial statements represented to be:

 “in accordance with GAAP”

 “consistently applied with past practice”

 Disputes may emerge due to alleged failure to:

 Comply with GAAP / consistency requirements

 Apply period-end close procedures

 Defective accounting estimates / judgments by seller

 Utilization of subsequent events

 Materiality and closing adjustment procedures
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Disputes Regarding Failure

to Disclose Material Information

 Due diligence and seller representations and warranties often 

assist buyers in normalizing the disclosed financial information 

for material and non-recurring gain/loss events for purposes of 

valuation

 Disputes may emerge due to the failure to:

 Disclose material contingencies/liabilities

 Disclose a “Material Adverse Effect/Change”

 Disclose loss of a key customer or contract
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Earnout Disputes

 Not a purchase price adjustment

 Buyer alleges business was not operated as represented

 Seller alleges buyer mismanaged business

 Issues of buyer’s accounting for performance measures 

to avoid payment of the earnout
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Measuring Damages 
and Related Pitfalls



45

Benefit of the Bargain Damages

“The benefit of the bargain measure awards the 

plaintiff the difference between the gain had the 

misrepresentations been true and what the 

plaintiff actually received.”1

1  Litigation Services Handbook, Fourth Edition, 18.7
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Assessing the 

Benefit of the Bargain

 Did the buyer receive the value represented by the 

seller?

 Were misstatements of the financial statement known to 

the buyer?

 If the seller misstated the financial statements, the buyer 

may not have received the benefit of its bargain.
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Assessing the

Benefit of the Bargain (cont.)

A valuation considering the facts as they should have been 

known prior to signing the purchase agreement may 

demonstrate a differing value, resulting in potential damages

Analysis of the target’s business post-acquisition 

performance may demonstrate the buyer did in fact receive 

the benefit of its bargain
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Measuring Damages: 

Dollar-for-Dollar - Example #1

 Assumptions

 $10 MM of undisclosed and unrecorded one-time liability 

associated with environmental remediation costs

 Potential liability known to seller during negotiations, but not 

disclosed

 Not probable/reasonably estimable at time of negotiations or at 

time of close

 Purchase price of $750 MM

 EBITDA of $150 MM

 5x Multiple
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Measuring Damages: 

Dollar-for-Dollar – Example #1 (cont.)

Observations on measuring damages:

 Buyer did not contemplate these costs in its valuation

 Based on fact pattern, non-recurring impact on future 
earnings

 Appropriate measure of damages likely dollar-for-
dollar to reflect gain Seller would have received “but 
for” misrepresentation/failure to disclose

 Reduce purchase price by $10 MM to $740 MM

 Buyer may claim its future projections were impacted 
and assert damages “at the multiple”
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Measuring Damages: Benefit of the 

Bargain - Example #2

Assumptions 

• Significant customer lost just prior to closing

• Customer loss not disclosed to the buyer
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Measuring Damages: 

Benefit of the Bargain – Example #2 

(cont.)

CPA should consider:

 Value of the customers to the business (i.e.

contribution margin, operating profit, or customer 

EBITDA)

 Target company’s customer turnover rate

 Can a lost customer be replaced?

 Will loss impact only a few periods or extend into 

perpetuity?
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Measuring Damages: 

Benefit of the Bargain – Example #2 

(cont.)
Observations on Measuring Damages:

 Evaluate ordinary customer turnover, possible that no 
damages were sustained

 If unprofitable customer, possible that no damages were 
sustained

 If profitable customer with finite life, damages may be 
appropriate over customer life

 If profitable customer into the future, damages measured 
by incremental customer contribution margin times 
appropriate valuation multiple
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Measuring Damages:  

Post-Closing Adjustment Claims

Dollar-for-dollar

 Typically do not affect future earnings of business

Should material defects in the “peg” be identified, 

this may result in an indemnity claims
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Pitfalls to Avoid in 

Assessing Damages

 Analyze purchase agreement and contemporaneous 

documents to understand buyer/seller deal motivations

 Assess situations involving double recovery

 Indemnity claims vs. working capital claims

 Interplay of contractual representations vs. GAAP 

working capital requirements

 Consult with counsel on matters requiring contract 

interpretation
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Compare and Contrasting Arguments 

Regarding the Benefit of the Bargain Claims 

(Buyer’s Perspective)

 Damages should be determined as the difference between what was 

bargained for and what was actually received

 Acquired a balance sheet and a future earnings stream (usually at an 

interim date)

 Entitled to damages based on material misstatements of the (interim) 

balance sheet and future earnings stream it acquired less any 

recovery in the working capital proceeding

 Asserts misstatements which can be shown to affect future periods 

which are likely recoverable at the valuation multiple

 Assert claims which are one time in nature, however, will claim that 

buyer’s EBITDA projections were impacted and therefore, may be 

recoverable at the valuation multiple



56

Compare and Contrasting Arguments 

Regarding the Benefit of the Bargain Claims 

(Seller’s Perspective)

 The buyer is limited to dollar-for-dollar damages only

 Irrespective of buyer’s view that claims affect future periods or 

modify buyer’s EBITDA projections, seller will generally argue 

that the buyer is only entitled to dollar-for-dollar damages

 In some instances, seller may agree that claim is subject to 

only an adjustment of the first year of buyer’s projections

 The working capital adjustments are limited to dollar for dollar 

and they may preclude any other accounting claims
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Managing Post-M&A Risk
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Buyer Tactics to Minimize Risk

 Avoid overpaying for the business based on synergies 

 Require extensive third party due diligence

 Insist on complete access to all relevant documents

 If possible, rely on key seller representations (i.e., 

inventories, key customers and audited financial 

information)

 Due diligence materiality thresholds may be used as 

proxy for materiality amounts in post-closing disputes



59

Buyer Tactics to Minimize Risk (cont.)

 Negotiate to prepare the closing balance sheet

 Obtain representations regarding key valuation 
assumptions

 Obtain specific representations for high-risk accounting 
areas (i.e., inventories are in a saleable/good condition)

 Scrutinize accounting estimates for key areas, i.e., warranty 
reserves, allowance for doubtful accounts

 Maximize indemnity claim caps; no cap on claims related to 
fraud

 Minimize basket threshold; maximize escrow
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Seller Tactics to Minimize Risk

 Negotiate to prepare Closing Balance Sheet

 If known departures from GAAP, consider “carving out” 

troubling accounts (i.e., for inventories, insist on past 

practice)

 Limit buyer’s ability to make working capital claims in the 

indemnification proceeding

 Avoid nondisclosures which could lead to fraud claims

 Limit damages to dollar-for-dollar, maximize basket for 

damages, and insist on cap on indemnification recoveries



61

Process for Resolving Disputes 
and Managing Future Risk 
from a Legal Perspective



Litigating Post-Acquisition Disputes

 What is the procedure for Dispute Resolution? 

• Trial, Arbitration, or Mediation

 Who is your counsel?

• Separate litigation counsel v. deal counsel

 Who are the interested parties?

• Buyer, Seller, Target Company

 Who else needs representation by your counsel?

• Other shareholders

• Individual corporate officers

62



Tips To Minimize Cost And Maximize 

Likelihood Of Success

 Choice of Law

 Choice of Forum

 Express provisions on Damages Calculation

 Alternative Dispute Resolution (Arbitration/Mediation)

 Indemnification Provisions (Caps, Time limits)

 Party making representations and warranties

 Identification of warranted documents

 Limited transfer of privileges to buyer

 “Company’s Knowledge”

 Pre-signing contract review
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Case Study
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Facts of the Case

 Valassis and ADVO are in the direct mail advertising 

business. Each company had sales in excess of $1B. 

The combined entity will exceed $2.65B in sales.

 Late in 2005 Valassis commenced merger discussions 

with ADVO.

 On July 7, 2006, Valassis and ADVO signed the Stock 

Purchase Agreement (“SPA”), whereby Valassis would 

pay $37/share in cash.

 ADVO was trading at $25/share on as of July 7, 2006.
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Facts of the Case, cont.

 Prior to the signing of the SPA, ADVO represented:

 Operating income forecast for FY2006 of $68 MM;

 The integration of its SDR computer system was 

progressing as planned; and

 The April & May 2006 financial statements were materially 

correct.
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Facts of the Case, cont.

 AFTER the signing of the SPA:

 ADVO disclosed that April and May 2006 financial 

statements were misstated by $2.6 MM;

 On August 10, 2006, ADVO adjusted its $68 MM forecasted 

operating income to $54.8 MM, nearly identical to an 

internal April 2006 forecast of $54.5 MM;

 Actual FY operating income ending 9/30/06 were $37.9 

MM, some $30 MM below expectations.

 Negotiations stalemated. On October 31, 2006 Valassis 

filed suit for fraud and to rescind the transaction.
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Assignment

 Did Valassis obtain the benefit of its bargain?

 Evaluate the business as bargained for versus as 

received.

 Was the misrepresentation unknown to the buyer?
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Demonstration of 

Dramatic Downturn
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ADVO’s Business Has Deteriorated Significantly
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ADVO’s Material 

Misrepresentation
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ADVO Operating Below 

Industry Expectations
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Comparison of ADVO Performance Vs. Industry Average
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(1) Deducted $6M client credit; added $1.6M in merger and litigation costs, added $0.9M in strategic initiatives (2) Added $6M client credit, $4.5M in 
merger and litigation costs, $1.5M in strategic initiatives
Source:  10-Q’s and 10-K’s were used for all companies and are adjusted for non-recurring charges.
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Benefit of the Bargain Analysis

 ADVO was valued based on the financial 

performance as represented by Valassis in July 

2006 (prior to signing) and in August 2006 (after 

signing).

 Valassis utilized both the Market and Income 

approaches in valuing ADVO.

 Valassis paid a significant control premium in its 

acquisition of ADVO.
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Market Approach Guideline 

Company Analysis

 A multiple of EBITDA was utilized based on the 
comparable companies.

 Valassis initially priced ADVO:

 Bargained for - 11 times EBITDA

 As received - 9 times EBITDA

 The multiple of EBITDA approach included a control 
premium.
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Valassis Did Not Receive the 

Benefit of its Bargain
Purchase Price Overpayment Calculation

In Millions (except multiples)

Pre-Signing Forecasted Fiscal '06 Op. Income  - Misrepresentation $68.0 

Less:  Pre-Signing Forecasted Fiscal '06 Op. Income – Realistic (54.5)

Operating Income Misrepresentation $13.5 

% of Misrepresented Operating Income 19.9%

ADVO '06 EBITDA (Valassis/Bear Stearns Projection) $119.0 

Less: Misrepresentation (13.5)

Corrected ADVO '06 EBITDA $105.8

EV/EBITDA Purchase Price Multiple 9.0x

Adjusted Enterprise Value $950 

Less: Actual Enterprise Value Purchase Price 1,291.3

Purchase Price Overpayment $(341.8)

% of Actual Purchase Price 26.5%

9.0x Multiple
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Income Approach Discounted 

Cash Flow Valuation

The forecasted cash flows and discount rate were 

adjusted to reflect the downturn in the business.

Valassis revised the revenue assumptions 

downward which translated into a revised cash flow 

analysis.

The DCF valuation assumed control cash flows.



80

Historical Valassis Original Forecast (as of July)

2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011

EBIT $ 97 $ 80 $ 82 $ 80 $ 69 $ 66 $ 74 $ 90 $ 94 $ 98 $ 105

% Margin 8.5% 7.1% 7.1% 6.4% 5.0% 4.5% 4.9% 5.8% 5.8% 5.8% 6.1%

% Growth -17.5% 2.5% -2.4% -13.8% -4.3% 12.1% 21.6% 4.4% 4.3% 7.1%

Free Cash Flow 53 55 48 50 59

Discounted Free Cash Flow $50 $48 $38 $36 $39

Present Value of Terminal Value 868

Present Value of Cash Flows 212

Present Value of Free Cash Flow (1) $1,080

Historical Valassis Revised Forecast (as of August)
2001 2002 2003 2004 2005 2006 2007 2008 2009* 2010* 2011*

EBIT $ 97 $ 80 $ 82 $ 80 $ 69 $ 51 $ 50 $ 62 $ 64 $ 66 $ 68

% Margin 8.5% 7.1% 7.1% 6.4% 5.0% 3.5% 3.4% 4.2% 4.2% 4.2% 4.2%

% Growth -17.5% 2.5% -2.4% -13.8% -25.5% -3.7% 25.6% 3.0% 3.0% 3.0%

Free Cash Flow 40 39 34 36 42

Discounted Free Cash Flow $38 $34 $26 $26 $28

Present Value of Terminal Value 524

Present Value of Cash Flows 152

Present Value of Free Cash Flow (2) $676

Change in DCF Analysis Based On Facts Known

as of August 2006

($ in Millions)

* Litvak assumption based on Valassis revised projection trend. (1) Using discount rate of 9.5% and terminal growth rate of 4 .75%. (2) Using discount rate of 10.0% 
and terminal growth rate of 4.5%.
Source:  Historical amounts from Bear Stearns Fairness Opinion Supporting Analysis dated July 5, 2006.  Valassis Original Forecast from “Summit 6-6-06.xls” file.  
Valassis Revised Forecast from “Combined Model.xls.”
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Valassis Did Not Receive the Benefit of its Bargain 

ADVO Misled Valassis into Overpaying by $300 -

$400 Million (($) in Millions)

Multiple of EBITDA Based on 

Guideline Companies

Value at July 5, 2006 (1) $1,291

FY 2006 EBITDA(3) $105.5 

Multiple 9.0x

Value at August 10, 2006 950

($342)

Income Approach 

(Free Cash Flow)

Value at July 5, 2006 (2) $1,080 

Value at August 10, 2006(2)
676

($404) 

Source:(1) Bear Stearns Fairness Opinion Supporting Analysis dated July 5, 2006.  (2) From Litvak’s Change in DCF Analysis on as shown on Slide 9. (3) From 
Litvak’s Corrected ADVO ’06 EBITDA for April as shown on Slide 6.



ILLINOIS CLE CREDIT

• Attorneys attending the live presentation of this webinar 
can receive 1.5 hours of CLE credit for the state of Illinois.

• Attorneys wishing to receive the Illinois CLE credit should 
send an email to Jeanie Hernandez of Grippo & Elden at 
jhernandez@grippoelden.com containing the following 
information: the title of this webinar, the attorney’s name, e-
mail address, and bar number.

• Grippo & Elden will provide the certificates for CLE credit.

• Credit is only available for the live presentation.

mailto:jhernandez@grippoelden.com
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Question & Answer



Thank You

Thank you for attending this webcast.


