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Today’s Presentation

What are the implications for valuation and corporate governance 

stemming from recent M&A litigation? 

 Airgas – factual background 

 Stand-alone value

 Control premiums

 Valuation/common mistakes made

 Substantive coercion

 Corporate governance
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Factual Background – Air Products v. Airgas

 In October 2009, Air Products made an offer to acquire Airgas for $60 per 

share

 In addition to a staggered board, Airgas had a shareholder rights plan (a 

“poison pill”) and other anti-takeover devices

 The Airgas Board rejected the initial offer, as well as subsequent offers, as 

grossly inadequate

 In February 2010, Air Products publicly announced a tender offer for Airgas at 

$60 per share and filed suit to set aside Airgas’s poison pill and its other anti-

takeover devices

 Air Products also proposed a slate of three independent directors for election 

to the Airgas Board at the next Airgas annual meeting of stockholders

 In an effort to get arbitrageurs to acquire Airgas stock, Air Products raised its 

offer to $63.50 per share in July 2010, and to $65.50 in September 2010

 In September 2010, Air Products succeeded in electing its slate of three 

directors to the Airgas Board
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Factual Background – Air Products v. Airgas (con’t.)

 The initial trial was held in October 2010 – approximately half of Airgas’s 

shares were owned by arbitrageurs who supported a transaction

 Following trial, but before the Court rendered its decision, Air Products again 

raised its offer to $70 per share, and deemed that offer to be “best and final”

 The Airgas Board, including the three Air Products’ nominees, rejected the 

$70 offer as clearly inadequate and refused to redeem the poison pill

 The Airgas Board, however, suggested a willingness to sell the company at a 

price of at least $78 per share    

 A second trial was held in January 2011 to address developments following 

the first trial
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The Court of Chancery’s Decision

 On February 15, 2011, Chancellor Chandler issued a 153-page opinion, which 

addressed, in the Chancellor’s words, “one of the most basic questions 

animating all of corporate law”: whether the decision to sell the company, and 

when, falls within the managerial authority of the board or the ownership 

prerogatives of its shareholders.

 The Chancellor concluded that the actions of the Airgas Board must be 

evaluated under the Unocal standard of review, which required the Board to 

show both a legally cognizable threat and that the board action taken in 

response to that threat was reasonable.

 The primary threat identified by the Airgas Board was the inadequacy of the 

offer price. The Court therefore focused on the threat of substantive coercion, 

which involves the risk that shareholders will accept an inadequate offer 

despite the target board’s recommendation to reject it, either because of 

confusion, ignorance, or the mistaken belief that the board’s assessment of 

long-term company value is wrong.
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The Court of Chancery’s Decision (con’t.)

 The Court concluded that Airgas had established a cognizable threat.   

Specifically, the Board had a reasonable basis for its determination that Air 

Products’ offer undervalued Airgas, and approximately half of the outstanding 

Airgas shares were held by arbitrageurs, who sought only to secure an 

immediate gain through the consummation of a transaction, without regard to 

whether the transaction price undervalued Airgas.

 With regard to the second part of the Unocal analysis, the Court concluded 

that Airgas’s defensive measures were neither preclusive nor coercive, and 

that they were reasonable in relation to the threat posed by Air Products’ 

offer.  Among other things, the Court noted that the Airgas Board was simply 

employing the poison pill to maintain the status quo and run the company for 

the long-term, and that it was not seeking to cram down a management-

sponsored alternative.  
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Issues Related to Firm Value 

 Does the board have better information than the market to determine firm 

value?

 What is the stand-alone value of a firm?

 Discounted cash flow (DCF) value

 Process used to develop projections for DCF

 Stock market value

 Common mistakes while evaluating firm value

 Use of event studies to assess the impact of post tender-offer events

 Benchmarking premiums 
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Substantive Coercion

 Is it okay to just say no to non-best-and-final bids?

 Court’s view of a best-and-final offer  

 Raiders attempt to get target’s stock in the hands of arbitrageurs

 Court’s view of the role of arbitrageurs  

 Economic theory and substantive coercion
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Corporate Governance – It’s All About Process

 Del Monte and the role of the banker

 No-shop and standstills need to be followed

 NACCO – Winner had to pay $60 million to losing bidder to settle

 Ventas – Winning bidder got $100 million from losing bidder. As of May 18th there 

is a possibility of punitive damages.

 Economic perspective on need to enforce no-shops and standstills

 Airgas’s board’s actions were found to be in good faith and the investigation 

was reasonable

 Do process-related requirements vary when the buyer is financial, verses a 

strategic buyer?

May 18, 2011



BOSTON CHICAGO DALLAS DENVER LOS ANGELES MENLO PARK MONTREAL NEW YORK SAN FRANCISCO WASHINGTON

Andrew Metrick

Yale University

andrew.metrick@yale.edu

Kevin Shannon

Potter Anderson & Corroon LLP

kshannon@potteranderson.com

Gaurav Jetley

Analysis Group

gjetley@analysisgroup.com

mailto:andrew.metrick@yale.edu
mailto:kshannon@potteranderson.com
mailto:gjetley@analysisgroup.com

