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Carlyle Group IPO 

• Partnership agreement requires arbitration of all disputes, 

including federal securities claims. 

 

• “such consenting party may bring claims only in its 

individual capacity, and not as a plaintiff, class 

representative or class member, or as a private attorney 

general in any purported class or representative 

proceeding…” 

 

• Arbitrators may not consolidate claims. 
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SEC (Informal) Policy (1990) 

• “it would be contrary to the public interest to require 

investors who want to participate in the nation’s equity 

markets to waive access to a judicial forum for vindication 

of federal or state rights, where such a waiver is made 

through a corporate charter rather than through an 

individual investor’s decision.”   
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Charles Schwab v. FINRA 

• “Waiver of Class Action or Representative Action. … 

[T]he arbitrator(s) shall have no authority to consolidate more 

than one parties’ claims….You and Schwab hereby waive any 

right to bring a class action, or any type of representative 

action … in court.  You and Schwab waive any right to 

participate as a class member … in any class action 

…brought by any other person….” 
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FINRA Asserts Rules Violations 

• Cannot require customer to waive right to 

bring or participate in class actions in court.  

FINRA Rule 2268(d)(3) 

• Cannot take away arbitrators’ authority to 

consolidate customers’ claims.  FINRA Rule 

2268(d)(1) 
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Does FAA Reign Supreme? 

• Concepcion (2011): Class Action Waiver in consumer 
contract was enforceable; FAA preempted California 
precedent striking down class waivers because it 
was “obstacle” to FAA’s objectives. 

• Compucredit (2012): FAA requires enforcement of 
agreements to arbitrate federal statutory claims 
unless FAA’s mandate has been overridden by 
contrary Congressional command.  



Why Are Securities Class Action 

Waivers Bad for Investors? 

• Few investors suffer losses of sufficient magnitude to 

make individual arbitration cost-effective. 

• Eliminating class claims weakens investors’ ability to 

recover and reduces deterrent effect of private 

remedy. 

• Issuers could achieve advantage they could not 

achieve through PSLRA and SLUSA! 



SEA § 29(a) (Anti-Waiver) 

• “Any condition, stipulation, or provision binding any person to 

waive compliance with any provision of this title or of any rule 

or regulation thereunder, or of any rule of an exchange 

required thereby shall be void.” 

• § 29(a) does not permit provisions that weaken investors’ 

ability to recover under the federal securities laws, no matter 
what form they take. 
 



Unconscionability under FAA 

• Large arbitration costs could preclude a litigant from 

effectively vindicating federal statutory rights.  Green Tree 

Financial Corp. (U.S. 2000) 

• Class action waiver was unenforceable because small 

merchants could not challenge tying arrangements 

individually because of high costs.  In re American 

Express Merchants Litig. (2d. Cir. 2012) 



• Black, Arbitration of Investors’ Claims Against 

Issuers: An Idea Whose Time Has Come?, 75 Law 

and Contemporary Problems 107 (2012) 

• Black, Eliminating Securities Fraud Class Actions 

Under the Radar, 2009 Columbia Bus. L. Rev. 802  



Alaska Air Proposal  
 2011 Proxy Season 

• Partial waiver of FOTM 
presumption through articles of 
incorporation 

• FOTM presumption available, but 
damages limited 

 

 

• Two-tier damages proposal 

– Compensatory 

• Must show reliance 

– Disgorgement 

• Reliance on market price 

• Company not ordinarily 
enriched 

• No D&O for damages 
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SEC No-Action Response 

Exchange Act § 29(a) 

Waiver provisions 
Any condition, stipulation, or provision binding any person 
to waive compliance with any provision of this title or of 
any rule or regulation thereunder, or of any rule of an 
exchange required thereby shall be void 
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Gannett & Pfizer Proposals 
2012 Proxy Season 

• Rule 14a-8 proposals to amend by-laws to require 
arbitration of direct and derivative claims brought 
by shareholders against the Corporation or its 
officers, directors, and other agents 

• Arbitration under rules of AAA 

• Representative actions barred 
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SEC No-Action Response 
• “We note that there appears to be some basis for your view that 

implementation of the proposal would cause the company to violate the 
federal securities laws.” 

• Ignores Supreme Court precedent 

– AT&T Mobility (S. Ct. 2011): Class actions not essential to vindication of 
statutory rights 

– CompuCredit (S. Ct . 2012): Rejects argument that arbitration is tantamount 
to waiver 

• “contractually required arbitration of claims satisfies the statutory 
prescription of civil liability in court.” 

• Google & Frontier Communication did not seek exclusion; shareholders will 
vote  
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Questions? 
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Thank You  
For Attending This Webcast 


